Department of Industrial Policy & Promotion

Discussion Paper

This paper attempts to build upon a proposal contained in the draft National
Manufacturing Policy. The views expressed in this discussion paper should not
be construed as the views of the Government of India. The Department hopes to
generate informed discussion on the subject, so as to enable the Government to
take an appropriate policy decision at the appropriate time.

Alternate Mechanism for discharging statutory obligations of
Industrial Establishments

The issue

Industrial establishments in India have a variety of statutory obligations
to discharge. The Employees Provident Fund Act; Employees State Insurance
Act; Payment of Gratuity Act; Personal Injuries (Compensation Insurance) Act;
Workmen’s Compensation Act, etc. are some of the major laws which require
not only regular payouts by industrial units but also involve filing of periodic

returns and maintenance of registers and records.

2. Large industry can engage professionals or dedicated man power to
comply with these statutory obligations. These units also have the option of
resorting to alternative mechanisms outside government arrangements for
meeting these obligations under the EPF Act, the ESI Act, etc. But, beyond a
certain threshold, these mechanisms resorted to even by the bigger players for
statutory compliances are costly, time consuming and often not completely
satisfactory.

3. SMEs in India, on the other hand, are largely single man or family
managed entities. They often do not have resources to employ fulltime
professionals to manage the work of statutory compliances. Given the
multiplicity of compliances, it becomes virtually impossible for the units to
fulfill all the obligations as required by law which range from remitting
contributions to filing of periodic returns to maintenance of registers and
records. As a result they are often forced to sidestep the burden of

compliances by engaging casual/contract labour or resorting to more and more
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mechanization. Preference to mechanization so as to sidestep the compliance
burden reduces employment opportunities even though it may not be the most
cost effective production option in many cases. While being weary of complying
with the department run schemes like ESI & EPF, the SMEs by virtue of their
size — limited manpower and resources — are not in a position to exercise the
option to have alternative arrangements. This may at times result in
unintentional default and consequent harassment.

Alternative mechanism- creation of a specialized entity

4. In order to address issues of limited manpower and resources with the
SMEs and the costly and often unsatisfactory arrangements made by larger
players, an alternative mechanism could be created to take over the task of
statutory compliances under the labour laws. The new service entity,
specifically envisaged to take on the responsibility of meeting statutory
obligations is expected to be more efficient, economical and financially better
equipped to serve the interests of both the employers and the employees. The
industry can then concentrate more on their core activities like production and
marketing.

S. The proposed entity could also create a trust, as allowed under the EPF
Act to individual companies, and could operate on the lines required therein
(Annexure-1). Subscriptions to these trusts could be quantified by an actuary

to the satisfaction of the Ministry of Labour. The industry can have the option
of asking the entity to provide pension in lieu of or in addition to the provident
fund and the subscription to the trust could be calculated accordingly.

6. Similarly this service entity could have its own medical facilities or could
tie up with other hospitals to guarantee the services required under the ESI Act
(Annexure-2). The latter will not require any amendment to the ESI Act since

Section 87 as amended by the ESI (Amendment) Act 2010 provides for such an
exemption in case of an equivalent standard of medical benefits.

7. This entity could also double up as an insurance company and provide a
cover in the nature of job loss policy to take care of retrenchment

-2-



compensation, etc. under the Industrial Disputes Act, or could obtain an
insurance cover through another agency. Under the job loss policy, the entity
could insure the workers against loss of employment in the event of a unit
requiring to close down, or to reduce the workforce, due to financial
constraints. This policy could be utilized for payment of compensation to
workers at the time of closure of the company, if circumstances so require.
The job loss policy will enable the service entity to pay suitable worker
compensation in the eventuality of business closure through insurance and
thereby eliminate the charge on the assets. The compensation could be better
than what is provided for under the Industrial Disputes Act.

8. As an alternative to job loss policy, the entity may opt for a sinking fund
mechanism or operate a combination of a job loss policy plus a sinking fund on
behalf of the industrial establishments as detailed in the draft National
Manufacturing Policy put up on the website of DIPP on 31st March, 2010. The
sinking fund would be created out of contributions from the industry and its
capital adequacy shall be certified by a CA/actuary.

9. This entity could also take up the responsibility of other statutory
payouts under other laws like disability compensation and other such

compensations on account of accidents, injury or death.

Economic viability of the entity

10. The above functions of the proposed entity can constitute a profitable
business model and such an entity can function on commercial lines. If a
proper legal framework is put in place for such an entity, number of such
entities can emerge which could provide competition and bring down the
eventual cost to the industry, particularly the SMEs. Such an entity could
provide an option to the enterprises to continue to work within the government
system or use the services of such an entity to take care of their various
statutory liabilities/obligations. The proposed concept implies that, short of
assuming the criminal liabilities of the companies, most business related

statutory liabilities can be assumed by this entity.



Benefits to the Workers

11. While such an arrangement would free the industry from huge
compliance burden, the workers will also be assured of their rightful dues as
this commercial entity would be financially stronger than individual industrial
units which could be prone to sickness and abrupt closure. Moreover, the
workers will also be saved from approaching multiple agencies requiring
complex paper work and bureaucratic hurdles for getting their legitimate dues.

Add-on functions that this entity could undertake

12.  This entity could also play the role of redeploying retrenched labour from
one unit to another as is proposed to be done by an SPV/ association under
the aforesaid draft National Manufacturing Policy. Once established, the entity
could add further value to its business by providing other sundry services
based on the perceived needs like payment of taxes, electricity dues, insuring
the fixed assets, pay roll maintenance, etc.

Issues for comments

13. Issues on which comments are invited:-

i) Further suggestions on the structuring of the proposed alternative
mechanism /entity.

ii) Is it a business model capable of attracting private sector
participation?

iii) Will the existing players in the insurance sector be willing to take

up the activity in addition to their present mandate?

iv) Suggestions on additional activities that the entity could undertake
besides those mentioned above.

V) The likelihood of such an entity being used extensively by the
intended beneficiaries, SMEs and other establishments.

vi) The perception of workers towards such an entity.

vii) The threshold level of operations for it to become economically
viable.



viii) The issues relating to investment of its corpus to provide enough
liquidity while ensuring solvency of the entity.

ix) Will there be a need to have a regulator for such entities? Can
IRDA be entrusted with the responsibility?

14. Stakeholders may post their responses on the DIPP website or email
them at plnm1981@yahoo.co.in to Shri P.L.N. Murthy, Under Secretary, DIPP
or fax them at 011- 23063656 by 16 August 2011.
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